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| am grateful for this opportunity to discuss the
rel ati onshi p between state tax policies and the dornant
Commerce Cl ause. As sonmeone who has witten, taught and
t hought about that relationship, | amboth surprised and
pl eased by the sudden interest in this subject. That interest
reflects a variety of causes: the proliferation of state tax
incentives; the growth of interstate tel ecommuting; severa
controversial court decisions on these subjects; a grow ng
recognition that ultimately the Commerce Clause is a grant of
authority to Congress and that, in an increasingly
national i zed econony, that authority is likely to be invoked
nore and nore frequently.

The nmost conpelling conclusion | can share with you today
is the inmportance of keeping separate three distinct concerns:
the constitutionality of particular state tax policies, the
econom ¢ wi sdom of those policies, and the propriety of
federal |egislation.

Consider in the context of constitutionality two of the

recent and nore controversial dormant Commerce Cl ause



deci sions, the decision of the Sixth Circuit in Cuno! and the

deci sion of the New York Court of Appeals in nmy own case?
chal l engi ng the constitutionality of New York’'s “conveni ence
of the enployer” doctrine for taxing nonresident telecomruters
on the days they work at their out-of-state hones.

| suggest that both of these cases were deci ded wongly.
To take Cuno first, there is no principled basis for
di stinguishing the investnent tax credit struck by the Sixth
Circuit fromother, routine tax and spendi ng prograns of state
governnments including the property tax relief which the
appeal s court sustained. The Sixth Circuit understands the
dormant Commrerce Cl ause as denying Dai m erChrysler an Chio
investnent tax credit because of DaimerChrysler’s pre-
existing Ohio plant but as permtting a credit for new
investnent to an otherw se identical conpetitor w thout an
pre-existing facility in Chio. In a simlar vein, the Cuno
deci sion indicates that if OChio, instead of providing a tax
credit, gives DaimerChrysler a check equal in value to the

credit, such a direct subsidy passes Commerce Cl ause nuster

1 Cuno v. DaimerChrysler, Inc., 386 F.3d 738 (6'" cir.
2004) .

2 Zelinsky v. Tax Appeals Tribunal of the State of New
York, 1 N Y.3d 85, 769 N. Y.S.2d 464 (2003), cert. den., 541
U.S. 1009 (2004).



even though an economcally identical income tax credit does
not .

These and ot her anonmalies suggest to ne that Cuno is
doctrinally unsound.3

Equally troubling is the conclusion of the New York
courts that, notw thstandi ng the Conmerce and Due Process
Cl auses, New York can tax nonresidents such as ne on the days
we work at honme. New York thus taxes ne (as well as thousands
of other telecommuuters) on days we never set foot in New York.
Most recently, the New York Court of Appeals upheld New York’s
incone taxation of a telecomuter for the days he worked at
home in Nashville, Tennessee.* It strikes me and virtually all
of the prom nent commentators that New York, when it taxes
t housands of nonresidents on days they work at their out-of-
state hones, violates the rule of apportionnment which, over

the years, has becone central to our understandi ng of the

3 For nore detailed elaboration of these thenmes, see
Edward A. Zelinsky, Cuno v. DaimerChrysler: A Critique, 34
StAaTE TAX Notes 37 (Oct ober 4, 2004), reprinted in 105 Tax Nores
225 (Oct ober 11, 2004). For sone pre-Cuno thoughts along these
i nes, see Edward A. Zelinsky, Restoring Politics to the
Comrerce Cl ause: The Case for Abandoning The Dormant Commerce
Cl ause Prohibition on Discrimnatory Taxation, 29 Od4 0 NORTHERN
Unv. L. Rev. 29 (2003).

4 Huckaby v. Tax Appeals Tribunal, 2005 N. Y. LEXIS 497
(March 29, 2005).



dormant Commerce Cl ause.?®

It is inmportant to distinguish the constitutionality of
state tax policies fromthe wi sdom of those policies. | have
grave reservations, as a matter of constitutional |aw about
t he Cuno decision. But | have equally grave reservations, as a
matter of tax policy, about the kind of targeted tax
incentives at issue in Cuno. There is nmuch to comrend tax
conpetition benefitting taxpayers generally. The pressure to
keep taxes reasonable and efficient for taxpayers in general
i nposes an inportant discipline on political decisionmakers
and hel ps taxpayers and voters to nonitor, conpare and
eval uate the performance of state and |ocal governnents.

On the other hand, | am skeptical of the kind of targeted
tax incentives Ohio gave to Daim erChrysler. | am doubtful of
this kind of market-manipul ating industrial policy whether
pursued by the federal governnent, by pension trustees or by
states and localities. In short, the fact that tax incentives
are constitutional does not make them w se.

In contrast, New York’s enpl oyer conveni ence doctrine is

5> See, e.g., Walter Hellerstein, Reconsidering the
Constitutionality of the “Conveni ence of the Enployer”
Doctrine, 2003 StatE TAX Notes Tooay 91-3 (May 12, 2003); Nicole
Bel son Gol uboff, Put The Tel ecommuter Tax Fairness Act in the
Passi ng Lane, 2004 sTATE TAX NOTES TODAY 211-2 (Oct ober 6, 2004).
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as unwise as it is unconstitutional. New York now taxes

i ndi vidual s throughout the nation when they work at home for
New Yor k enpl oyers. The reported cases indicate that New York
has assessed nonresident income taxes against individuals
wor ki ng at home as far from New York as Maine, Florida, New
Hanmpshire and South Carolina. At a tinme when we should be
encouragi ng tel econmuti ng, New York’s overreaching, even if it
were constitutional, is bad tax policy for the nation's
econony.

There is, finally, the question when Congress should
intervene, using its Commerce Clause authority to constrain
state tax policies. Allow nme to suggest three, nonexclusive
criteria for congressional intervention: First, federal
| egi sl ation under the Commerce Clause is particularly
appropriate when states seek to export unfairly their tax
burdens to nonvoters. As a Connecticut resident, | have no
vote for or representation in the New York | egislature. Since
| have no political voice in the formation of New York’s tax
policies ained at ne, it is appropriate for Congress, where |
amrepresented, to intervene on ny behal f.

For that reason, | strongly support the |egislation
sponsored by Senator Dodd and Representative Shays, the

Tel ecommut er Tax Fairness Act, which would preclude any state



fromtaxing a nonresident telecomuter on the day he works at
home.

Second, Congress should exercise its Commerce Cl ause
authority when conflicting tax policies inpede the interstate
mobility of persons, goods and services, thereby hindering the
continental common market which is the U S. econony. Again, |
t hi nk the Dodd- Shays | egislation satisfies this criterion
al so.

Finally, a state, in the nane of federalism should be
permtted to pursue tax policies which inpact solely within
that single state. The Commerce Clause is not a barrier to a
state i nplenmenting tax policies however m sguided as |ong as
t hose policies inmpact only within that state. For that reason,
| am synpathetic to the effort to overturn Cuno |egislatively
even though | am unsynpathetic to nost state tax incentives.

Agai n, | appreciate the opportunity to discuss the
relationship of state tax policy to the dormant Commerce
Cl ause, a topic which will, with increasingly frequency, find

itself on Congress’ agenda in the years ahead.



